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VRATIL, Circuit Judge. 
William S. Klocek brings suit against Gateway, Inc. and Hewlett-Packard, Inc. on claims 

arising from purchases of a Gateway computer and a Hewlett-Packard scanner.  This matter comes 
before the Court on the Motion to Dismiss (Doc. # 6) which Gateway filed November 22, 1999 and 
Defendant Hewlett-Packard, Inc.=s Motion To Dismiss. . . . For reasons stated below, the Court 
overrules Gateway=s motion to dismiss, sustains Hewlett-Packard=s motion to dismiss, and overrules 
the motions filed by plaintiff. 
 
GATEWAY=S MOTION TO DISMISS 
 

Plaintiff brings individual and class action claims against Gateway, alleging that it induced 
him and other consumers to purchase computers and special support packages by making false 
promises of technical support. Complaint, &&3 and 4. Individually, plaintiff also claims breach of 
contract and breach of warranty, in that Gateway breached certain warranties that its computer 
would be compatible with standard peripherals and standard internet services. Complaint, &&2, 5, 
and 6. 
 

Gateway asserts that plaintiff must arbitrate his claims under Gateway=s Standard Terms and 
Conditions Agreement (AStandard Terms@). Whenever it sells a computer, Gateway includes a copy 
of the Standard Terms in the box which contains the computer battery power cables and instruction 
manuals. At the top of the first page, the Standard Terms include the following notice: 
 

NOTE TO THE CUSTOMER: This document contains Gateway 2000=s Standard Terms and 
Conditions. By keeping your Gateway 2000 computer system beyond five (5) days after the date of 
delivery, you accept these Terms and Conditions. 

 
The notice is in emphasized type and is located inside a printed box which sets it apart from 

other provisions of the document. The Standard Terms are four pages long and contain 16 numbered 
paragraphs. Paragraph 10 provides the following arbitration clause: 
 
DISPUTE RESOLUTION. Any dispute or controversy arising out of or relating to this Agreement 
or its interpretation shall be settled exclusively and finally by arbitration. The arbitration shall be 
conducted in accordance with the Rules of Conciliation and Arbitration of the International Chamber 
of Commerce. The arbitration shall be conducted in Chicago, Illinois, U.S.A. before a sole arbitrator. 
Any award rendered in any such arbitration proceeding shall be final and binding on each of the 
parties, and judgment may be entered thereon in a court of competent jurisdiction.1

                                                 
1Gateway states that after it sold plaintiff=s computer, it mailed all existing customers in 

the United States a copy of its quarterly magazine, which contained notice of a change in the 
arbitration policy set forth in the Standard Terms. The new arbitration policy afforded customers 
the option of arbitrating before the International Chamber of Commerce (AICC@), the American 
Arbitration Association (AAAA@), or the National Arbitration Forum (ANAF@) in Chicago, 



 
Gateway urges the Court to dismiss plaintiff=s claims under the Federal Arbitration Act 

(AFAA@), 9 U.S.C. ''1 et seq. The FAA ensures that written arbitration agreements in maritime 
transactions and transactions involving interstate commerce are Avalid, irrevocable, and 
enforceable.@ 9 U.S.C. '2. Federal policy favors arbitration agreements and requires that we 
Arigorously enforce@ them. Shearson/American Exp., Inc. v. McMahon, 482 U.S. 220, 226, 107 S. 
Ct. 2332, 96 L. Ed. 2d 185 (1987) (quoting Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 105 
S. Ct. 1238, 84 L. Ed. 2d 158, (1985)); Moses, 460 U.S. at 24, 103 S. Ct. 927. A[A]ny doubts 
concerning the scope of arbitrable issues should be resolved in favor of arbitration.@ Moses, 460 U.S. 
at 24-25, 103 S. Ct. 927. 
 

FAA Section 3 states: 
 

If any suit or proceeding be brought in any of the courts of the United States upon any issue referable 
to arbitration under an agreement in writing for such arbitration, the court in which such suit is 
pending, upon being satisfied that the issue involved in such suit or proceeding is referable to 
arbitration under such agreement, shall on application of one of the parties stay the trial of the action 
until such arbitration has been had in accordance with the terms of the agreement, providing the 
applicant for the stay is not in default in proceeding with such arbitration. 

 
9 U.S.C. '3. Although the FAA does not expressly provide for dismissal, the Tenth Circuit has 
affirmed dismissal where the applicant did not request a stay. See Armijo v. Prudential Ins. Co. of 
Am., 72 F.3d 793, 797 (10th Cir. 1995). Here, neither Gateway nor plaintiff requests a stay. 
Accordingly, the Court concludes that dismissal is appropriate if plaintiff=s claims are arbitrable . . . . 
 

Gateway bears an initial summary-judgment-like burden of establishing that it is entitled to 
arbitration. . . . Thus, Gateway must present evidence sufficient to demonstrate the existence of an 
enforceable agreement to arbitrate. See, e.g., Oppenheimer & Co. v. Neidhardt, 56 F.3d 352, 358 (2d 
Cir. 1995). If Gateway makes such a showing, the burden shifts to plaintiff to submit evidence 
demonstrating a genuine issue for trial. Id. . . . In this case, Gateway fails to present evidence 
establishing the most basic facts regarding the transaction. The gaping holes in the evidentiary 
record preclude the Court from determining what state law controls the formation of the contract in 
this case and, consequently, prevent the Court from agreeing that Gateway=s motion is well taken. 
 

Before granting a stay or dismissing a case pending arbitration, the Court must determine that 
the parties have a written agreement to arbitrate. See 9 U.S.C. ''3 and 4; Avedon Engineering, Inc. 
v. Seatex, 126 F.3d 1279, 1283 (10th Cir. 1997).  When deciding whether the parties have agreed to 
arbitrate, the Court applies ordinary state law principles that govern the formation of contracts. First 
Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S. Ct. 1920, 131 L. Ed. 2d 985 (1995).  
The existence of an arbitration agreement Ais simply a matter of contract between the parties; 
[arbitration] is a way to resolve those disputesCbut only those disputesC that the parties have agreed 
                                                                                                                                                             
Illinois, or any other location agreed upon by the parties. Plaintiff denies receiving notice of the 
amended arbitration policy. Neither party explains whyCif the arbitration agreement was an 
enforceable contractCGateway was entitled to unilaterally amend it by sending a magazine to 
computer customers. 



to submit to arbitration.@ Avedon, 126 F.3d at 1283 (quoting Kaplan, 514 U.S. at 943-945, 115 S. Ct. 
1920). If the parties dispute making an arbitration agreement, a jury trial on the existence of an 
agreement is warranted if the record reveals genuine issues of material fact regarding the parties= 
agreement. See Avedon, 126 F.3d at 1283. 
 

 [The court then discussed whether Kansas or Missouri law governed the transaction. 
Without resolving this issue, the court found Ano material difference@ between the applicable law of 
these jurisdictions.CEDS.] 
 

The Uniform Commercial Code (AUCC@) governs the parties= transaction under both Kansas 
and Missouri law. See K.S.A. '84-2-102; V.A.M.S. '400.2-102 (UCC applies to Atransactions in 
goods.@); Kansas Comment 1 (main thrust of Article 2 is limited to sales); K.S.A. '84-2-105(1) 
V.A.M.S. '400.2-105(1) (A>Goods= means all things . . . which are movable at the time of 
identification to the contract for sale. . . .@). Regardless whether plaintiff purchased the computer in 
person or placed an order and received shipment of the computer, the parties agree that plaintiff paid 
for and received a computer from Gateway. This conduct clearly demonstrates 
a contract for the sale of a computer. See, e.g., Step-Saver Data Sys., Inc. v. Wyse Techn., 939 F.2d 
91, 98 (3d Cir. 1991). Thus the issue is whether the contract of sale includes the Standard Terms as 
part of the agreement. 
 

State courts in Kansas and Missouri apparently have not decided whether terms received with 
a product become part of the parties= agreement. Authority from other courts is split. Compare Step-
Saver, 939 F.2d 91 (printed terms on computer software package not part of agreement); Arizona 
Retail Sys., Inc. v. Software Link, Inc., 831 F. Supp. 759 (D. Ariz. 1993) (license agreement shipped 
with computer software not part of agreement); and U.S. Surgical Corp. v. Orris, Inc., 5 F. Supp.2d 
1201 (D. Kan. 1998) (single use restriction on product package not binding agreement); with Hill v. 
Gateway 2000, Inc., 105 F.3d 1147 (7th Cir.), cert. denied, 522 U.S. 808, 118 S. Ct. 47, 139 L. Ed. 
2d 13 (1997) (arbitration provision shipped with computer binding on buyer); ProCD, Inc. v. 
Zeidenberg, 86 F.3d 1447 (7th Cir. 1996) (shrinkwrap license binding on buyer);6  and M.A. 
Mortenson Co., Inc. v. Timberline Software Corp., 140 Wash.2d 568, 998 P.2d 305 (2000) 
(following Hill and ProCD on license agreement supplied with software).77 It appears that at least in 

                                                 
6The term Ashrinkwrap license@ gets its name from retail software packages that are 

covered in plastic or cellophane Ashrinkwrap@ and contain licenses that purport to become 
effective as soon as the customer tears the wrapping from the package. See ProCD, 86 F.3d at 
1449. 

7The Mortenson court also found support for its holding in the proposed Uniform 
Computer Information Transactions Act (AUCITA@) (formerly known as proposed UCC Article 
2B) (text located at www.law.upenn.edu/library/ulc/ucita/UCITA_99.htm), which the National 
Conference of Commissioners on Uniform State Laws approved and recommended for 
enactment by the states in July 1999. See Mortenson, 998 P.2d at 310 n.6, 313 n.10. The 
proposed UCITA, however, would not apply to the Court=s analysis in this case. The UCITA 
applies to computer information transactions, which are defined as agreements Ato create, 
modify, transfer, or license computer information or informational rights in computer 
information.@ UCITA, ''102(11) and 103. In transactions involving the sale of computers, such 



part, the cases turn on whether the court finds that the parties formed their contract before or after 
the vendor communicated its terms to the purchaser.  Compare Step-Saver, 939 F.2d at 98 (parties= 
conduct in shipping, receiving and paying for product demonstrates existence of contract; box top 
license constitutes proposal for additional terms under '2-207 which requires express agreement by 
purchaser); Arizona Retail, 831 F. Supp. at 765 (vendor entered into contract by agreeing to ship 
goods, or at latest by shipping goods to buyer; license agreement constitutes proposal to modify 
agreement under '2-209 which requires express assent by buyer); and Orris, 5 F. Supp.2d at 1206 
(sales contract concluded when vendor received consumer orders; single-use language on product=s 
label was proposed modification under '2-209 which requires express assent by purchaser); with 
ProCD, 86 F.3d at 1452 (under '2-204 vendor, as master of offer, may propose limitations on kind 
of conduct that constitutes acceptance; '2-207 does not apply in case with only one form); Hill, 105 
F.3d at 1148-1149 (same); and Mortenson, 998 P.2d at 311-314 (where vendor and purchaser 
utilized license agreement in prior course of dealing, shrinkwrap license agreement constituted issue 
of contract formation under '2-204, not contract alteration under '2-207). . . . 
 

Gateway urges the Court to follow the Seventh Circuit decision in Hill. That case involved 
the shipment of a Gateway computer with terms similar to the Standard Terms in this case, except 
that Gateway gave the customer 30 daysCinstead of 5 daysCto return the computer. In enforcing the 
arbitration clause, the Seventh Circuit relied on its decision in ProCD, where it enforced a software 
license which was contained inside a product box. See Hill, 105 F.3d at 1148-1150. In ProCD, the 
Seventh Circuit noted that the exchange of money frequently precedes the communication of 
detailed terms in a commercial transaction. See ProCD, 86 F.3d at 
1451. Citing UCC '2-204, the court reasoned that by including the license with the software, the 
vendor proposed a contract that the buyer could accept by using the software after having an 
opportunity to read the license. ProCD, 86 F.3d at 1452.  Specifically, the court stated: 
 

A vendor, as master of the offer, may invite acceptance by conduct, and may propose 
limitations on the kind of conduct that constitutes acceptance. A buyer may accept by 
performing the acts the vendor proposes to treat as acceptance.  

 
ProCD, 86 F.3d at 1452. The Hill court followed the ProCD analysis, noting that A[p]ractical 
considerations support allowing vendors to enclose the full legal terms with their products.@ Hill, 
105 F.3d at 1149.9

                                                                                                                                                             
as our case, the UCITA applies only to the computer programs and copies, not to the sale of the 
computer itself. See UCITA '103(c)(2). 

9Legal commentators have criticized the reasoning of the Seventh Circuit in this regard. 
See, e.g., Jean R. Sternlight, Gateway Widens Doorway to Imposing Unfair Binding Arbitration 
on  Consumers, Fla. Bar J., Nov. 1997, at 8, 10-12 (outcome in Gateway is questionable on 
federal statutory, common law and constitutional grounds and as a matter of contract law and is 
unwise as a matter of policy because it unreasonably shifts to consumers search cost of 
ascertaining existence of arbitration clause and return cost to avoid such clause); Thomas J. 
McCarthy et al., Survey: Uniform Commercial Code, 53 Bus. Law. 1461, 1465-66 (Seventh 
Circuit finding that UCC '2-207 did not apply is inconsistent with official comment); Batya 
Goodman, Honey, I Shrink-Wrapped the Consumer: the Shrinkwrap Agreement as an Adhesion 



 
The Court is not persuaded that Kansas or Missouri courts would follow the Seventh Circuit 

reasoning in Hill and ProCD.  In each case the Seventh Circuit concluded without support that UCC 
'2-207 was irrelevant because the cases involved only one written form. See ProCD, 86 F.3d at 
1452 (citing no authority); Hill, 105 F.3d at 1150 (citing ProCD). This conclusion is not supported 
by the statute or by Kansas or Missouri law. Disputes under '2-207 often arise in the context of a 
Abattle of forms,@ see, e.g., Diatom, Inc. v. Pennwalt Corp., 741 F.2d 1569, 1574 (10th Cir. 1984), 
but nothing in its language precludes application in a case which involves only one form. . . . By its 
terms, '2-207 applies to an acceptance or written confirmation.  It states nothing which requires 
another form before the provision becomes effective.  In fact, the official comment to the section 
specifically provides that ''2-207(1) and (2) apply Awhere an agreement has been reached orally . . . 
and is followed by one or both of the parties sending formal memoranda embodying the terms so far 
agreed and adding terms not discussed.@ Official  Comment 1 of UCC '2-207. Kansas and Missouri 
courts have followed this analysis. See Southwest Engineering Co. v. Martin Tractor Co., 205 Kan. 
684, 695, 473 P.2d 18, 26 (1970) (stating in dicta that '2-207 applies where open offer is accepted 
by expression of acceptance in writing or where oral agreement is later confirmed in writing); 
Central Bag Co. v. W. Scott and Co., 647 S.W.2d 828, 830 (Mo. App. 1983) (''2-207(1) and (2) 
govern cases where one or both parties send written confirmation after oral contract). Thus, the 
Court concludes that Kansas and Missouri courts would apply '2-207 to the facts in this case. 
Accord Avedon, 126 F.3d at 1283 (parties agree that '2-207 controls whether arbitration clause in 
sales confirmation is part of contract). 
 

In addition, the Seventh Circuit provided no explanation for its conclusion that Athe vendor is 
the master of the offer.@ See ProCD, 86 F.3d at 1452 (citing nothing in support of proposition); Hill, 
105 F.3d at 1149 (citing ProCD). In typical consumer transactions, the purchaser is the offeror, and 
the vendor is the offeree. See Brown Mach.,Div. of John Brown, Inc. v. Hercules, Inc., 770 S.W.2d 
416, 419 (Mo.App.1989) (as general rule orders are considered offers to purchase). . . . While it is 
possible for the vendor to be the offeror, see Brown Machine, 770 S.W.2d at 419 (price quote can 
amount to offer if it reasonably appears from quote that assent to quote is all that is needed to ripen 
offer into contract), Gateway provides no factual evidence which would support such a finding in 
this case. The Court therefore assumes for purposes of the motion to dismiss that plaintiff offered to 
purchase the computer (either in person or through catalog order) and that Gateway accepted 
plaintiff=s offer (either by completing the sales transaction in person or by agreeing to ship and/or 
shipping the computer to plaintiff ).11 Accord Arizona Retail, 831 F. Supp. at 765 (vendor entered 

                                                                                                                                                             
Contract, 21 Cardozo L. Rev. 319, 344-352 (Seventh Circuit failed to consider principles of 
adhesion contracts); 
Jeremy Senderowicz, Consumer Arbitration and Freedom of Contract: A Proposal to Facilitate 
Consumers= Informed Consent to Arbitration Clauses in Form Contracts, 32 Colum. J.L. & Soc. 
Probs. 275, 296-299 ( judiciary (in multiple decisions, including Hill) has ignored issue of 
consumer consent to an arbitration clause). Nonetheless, several courts have followed the 
Seventh Circuit decisions in Hill and ProCD. See, e.g., M.A. Mortenson Co., Inc. v. Timberline 
Software Corp., 140 Wash.2d 568, 998 P.2d 305 (license agreement supplied with software). . . . 

11UCC '2-206(b) provides that Aan order or other offer to buy goods for prompt or 
current shipment shall be construed as inviting acceptance either by a prompt promise to ship or 



into contract by agreeing to ship goods, or at least, by shipping goods). 
 

Under '2-207, the Standard Terms constitute either an expression of acceptance or written 
confirmation. As an expression of acceptance, the Standard Terms would constitute a counter-offer 
only if Gateway expressly made its acceptance conditional on plaintiff=s assent to the additional or 
different terms. K.S.A. '84-2-207(1); V.A.M.S. '400.2-207(1). A[T]he conditional nature of the 
acceptance must be clearly expressed in a manner sufficient to notify the offeror that the offeree is 
unwilling to proceed with the transaction unless the additional or different terms are included in the 
contract.@ Brown Machine, 770 S.W.2d at 420. Gateway provides no evidence that at the time of the 
sales transaction, it informed plaintiff that the transaction was conditioned on plaintiff=s acceptance 
of the Standard Terms. Moreover, the mere fact that Gateway shipped the goods with the terms 
attached did not communicate to plaintiff any unwillingness to proceed without plaintiff=s agreement 
to the Standard Terms. See, e.g., Arizona Retail, 831 F. Supp. at 765 (conditional acceptance 
analysis rarely appropriate where contract formed by performance but goods arrive with conditions 
attached); Leighton Indus., Inc. v. Callier Steel Pipe & Tube, Inc., 1991 WL 18413, *6, Case No. 89-
C-8235 (N.D. Ill. Feb. 6, 1991) (applying Missouri law) (preprinted forms insufficient to notify 
offeror of conditional nature of acceptance, particularly where form arrives after delivery of goods). 
 

Because plaintiff is not a merchant, additional or different terms contained in the Standard 
Terms did not become part of the parties= agreement unless plaintiff expressly agreed to them. See 
K.S.A. '84-2-207, Kansas Comment 2 (if either party is not a merchant, additional terms are 
proposals for addition to the contract that do not become part of the contract unless the original 
offeror expressly agrees).13  Gateway argues that plaintiff demonstrated acceptance of the arbitration 
provision by keeping the computer more than five days after the date of delivery. Although the 
Standard Terms purport to work that result, Gateway has not presented evidence that plaintiff 
expressly agreed to those Standard Terms. Gateway states only that it enclosed the Standard Terms 
inside the computer box for plaintiff to read afterwards. It provides no evidence that it informed 
plaintiff of the five-day review-and return period as a condition of the sales transaction, or that the 
parties contemplated additional terms to the agreement.14 See Step-Saver, 939 F.2d at 99 (during 
negotiations leading to purchase, vendor never mentioned box-top license or obtained buyer=s 
express assent thereto). The Court finds that the act of keeping the computer past five days was not 
sufficient to demonstrate that plaintiff expressly agreed to the Standard Terms. Accord Brown 
Machine, 770 S.W.2d at 421 (express assent cannot be presumed by silence or mere failure to 
object). Thus, because Gateway has not provided evidence sufficient to support a finding under 
Kansas or Missouri law that plaintiff agreed to the arbitration provision contained in Gateway=s 
Standard Terms, the Court overrules Gateway=s motion to dismiss. . . . 

                                                                                                                                                             
by the prompt or current shipment. . . .@ The official comment states that A[e]ither shipment or a 
prompt promise to ship is made a proper means of acceptance of an offer looking to current 
shipment.@ UCC '2-206, Official Comment 2. 

13The Court=s decision would be the same if it considered the Standard Terms as a 
proposed modification under UCC '2-209. See, e.g., Orris, 5 F. Supp.2d at 1206 (express assent 
analysis is same under ''2-207 and 2-209). 


